STATEMENT OF
CONCERN

COVID-19:
Human rights,
disability
and ethical
decision-making

This Statement of Concern is made by internationally recognised independent experts
in the area of human rights, bioethics and disability who have come together to emphasise
key human rights principles and standards that need to underpin ethical decision-making
in the context of disability and the COVID-19 pandemic.
People with disability are at much greater risk than the general population from the
COVID-19 pandemic, and in particular, older people with disability, First Peoples with
disability, people with intellectual disability, people with psychosocial disability and
those with chronic health conditions, co-morbidities, dependence on ventilators and
compromised immunity.
These risks have been outlined by people with disability, their representative organisations,
advocates and allies in international and national ‘calls to action’ for governments to
ensure disability inclusive public health, social and economic responses to the pandemic.1
We welcome the development of the Management and Operational Plan for People with
Disability (the Plan) as part of the Australian Health Sector Emergency Response Plan for
the Novel Coronavirus (COVID-19).2 This must be a strong Plan based on human rights
principles to inform ethical decision-making to address the healthcare issues raised in
‘calls to action’.
However, as the pandemic progresses in Australia, and there is greater demand on
critical health treatment and intensive medical care, we are concerned about the policies,
protocols and guidelines that will determine decision-making in the context of life-saving
medical treatment. Our concerns are based on international experience that shows that
human rights have not been applied to a number of COVID-19 specific health directives
and medical decision-making protocols.3
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This has demonstrated an underlying, pervasive and often unquestioned devaluing of
people with disability that is termed ‘ableism’.4 We are concerned, along with people with
disability about similar ableist practices and protocols being replicated in Australia. We
are further concerned, given the greater risks faced by older people with disability and
First Peoples with disability, that when ableism intersects with ageism and / or racism, it
can result in aggravated forms of discrimination and specific human rights violations that
often mean lower quality services, particularly when resources are scarce.5
We recognise the significant challenges faced by the National Cabinet, the State and
Territory health care systems, and medical and health care professionals across Australia.
We value and appreciate the efforts being undertaken by frontline medical practitioners
and workers, and the difficult decisions that may need to made about prioritising critical
and intensive care resources.
In this context, we believe it is critical that nationally consistent human rights principles
and standards underpin ethical decision-making frameworks to protect the rights of all
people with disability in Australia during the COVID-19 pandemic.
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Human rights and disability
Australia ratified the Convention on the Rights of Persons
with Disabilities (CRPD)6 in July 2008. The CRPD
frames the body of existing international human rights
law as it pertains to people with disability. The CRPD
is partly reflected in domestic law through the Disability
Discrimination Act 1992 (Cth),7 State and Territory
anti-discrimination legislation, the human rights laws
that operate in Victoria,8 the ACT9 and Queensland,10
and various other laws, such as the National Disability
Insurance Scheme Act 2013 (NDIS Act).11
The CRPD establishes principles and standards outlining
the obligations for implementation.
This includes
principles and standards that are relevant for health care
and medical decision-making:

Equality and human dignity12
People with disability are equal in their humanness and are subjects of rights; being
subjects of rights they are of equal value and worth. Human dignity is the ultimate
foundation of all human rights and fundamental freedoms. The CRPD recognises
‘disability’ as socially constructed and values ‘impairment’ as part of human diversity
and human dignity. It reaffirms that people with disability are entitled to the human
rights due all human beings on an equal basis.

Non-discrimination13
People with disability are due all human rights and fundamental freedoms without
discimination on an equal basis with others. People with disability are treated equally
before the law and receive equal benefit of the law. People with disability may
require individualised supports to exercise their human rights and to not experience
discrimination.
The CRPD also recognises the diversity of people with disability and intersectional
discrimination that can be experienced because of this diversity, including in relation
to race, colour, sex, language, religion, political or other opinion, national, ethnic,
Indigenous or social origin, property, birth, age or other status.14

Right to life15
People with disability have an inherent right to life on an equal basis with others. To
enjoy the right to life, people with disability must be provided with the health care
and social services that are essential for their survival. They should not be arbitrarily
denied health care or medical treatment on the basis of impairment.
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Equal recognition before the law16
People with disability are equal before the law and can exercise their legal capacity
on an equal basis with others. To enjoy this right, people with disability may require
supports to express their will and preference, and these supports should be based
on personal choice, be proportionate and be appropriately safeguarded. People
with disability have the right to make decisions and provide consent in relation to
their healthcare and treatment, and not have decisions made for them in their ‘best
interests’. Some people with disability may need individualised support to express
their will and preference, including identifying trusted people to assist them.

Right to health17
People with disability should enjoy the highest attainable standard of health, and be
provided with health care and health services without discrimination. People with
disability should have access to the same range, quality and standard of free and
affordable health care on an equal basis with others, as well as to specialist health
services required because of impairment. Health care should be provided on the
basis of free and informed consent, and there should be no discriminatory denial of
health care, health services and food or fluids on the basis of impairment.

Situations of risk and humanitarian emergencies18
People with disability should be afforded all necessary measures to ensure
their protection and safety in situations of risk, and be included in responses to
emergencies, including public health emergencies and situations of risk.

Participation of people with disability and their representative
organisations19
People with disability, including children with disability through their representative
organisations should be closely consulted and actively involved in the development
and implementation of legislation and policies and other decision-making processes
that affect people with disability, including in relation to health care.
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Framework of human rights principles for
ethical decision-making
1. Health care should not be denied or limited to
people with disability on the basis of impairment.
2. People with disability should have access to
health care, including emergency and critical
health care, on the basis of equality with others
and based on objective and non-discriminatory
clinical criteria.
3. Health care should not be denied or limited
because a person with disability requires
reasonable accommodation or adjustment.
4. Health care should be provided on the basis of
free and informed consent of the person with
disability.
5. Health care should not be denied or limited
based on quality of life judgements about the
person with disability.
6. Ethical decision-making frameworks should be
designed with close consultation and active
involvement of people with disability and their
representative organisations.
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